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Court of Appeals of the District of Colombia. 


October Term, 1914. 


No. 2701. 

Washington-Virginia Railway Company, and W ash- 
jngton Utilities Company, Corporations, 

Appellant*. 

vs. 

Harry Himelright. 

brief on behalf of appellee. 


STATEMENT OF THE CASE. 

Api>ellee, hereinafter called the plaintiff, was fifty- 
three vears of age when injured by the negligence of the 
appellant railway companies, hereinafter referred to as 

defendant.' _ , 

When injured he was working for the Pennsylvania 

Railroad Company, and had been in the employ of this 
corporation for nearly twenty-three years (R. 11) • 

The new Bureau of Engraving and Printing was in 
course of erection, on the west side of Fourteenth Street, 
Southwest, nearly opposite the freight yard of the Penn¬ 
sylvania Railroad Company. To facilitate the delivery 
„f material for use in and about the building of said 
Bureau, No. 5 permanent track in said freight yard was 
extended across Fourteenth Street into and through the 

Bureau grounds. 


2 


Plaintiff had been placed in charge of this work the 
latter part of May or the beginning of June, 1912, and 
since and up to the time he was hurt, July 14, 1912, 
had been engaged thereon every night in the week except 
Sunday night,—and sometimes even on Sunday night he 
got orders to put it in (R. 11). The freight yard in 
question was separated from Fourteenth Street by an iron 
fence, and a section thereof immediately fronting No. 5 
track had been removed and replaced by doors, which 
could be opened whenever the extension of the track 
became necessary. Fourteenth Street at this point is 
110 feet wide, from building line to building line, has a 
Belgian block surface, running south on a grade of 2.94 
percent, with no sidewalk on the east, and a sidewalk 
30 feet wide on the west (R. 10). Defendant’s street-car 
tracks (north bound and south bound) were about two- 
thirds of the width of Fourteenth Street across on the west 
side thereof ; or, to be more exact, from the iron fence, on 
the east, to the westernmost street-car rail, w*as 63 feet, 
while from this rail to the west curb line was about 17 feet 
(R 10). The entire blocked surface on either side of 
defendant’s tracks had been taken up thereabouts, the 
blocks had been relaid, at a graded height of from 
12 to 13 inches (R. 13) above the former street level 
thereabouts, sufficient for the passing of vehicles and the 
use of said street during the time when the temporary 
track was not in use (R. 13). When the use of the 
temporary track was sought, after the last car of the 
defendant had passed by, defendant’s tracks were bridged 
over from the raised street level, and the material would 
be transported from the said Railroad Company’s freight 
yard over into the Bureau grounds (R. 18). 

Plaintiff was struck and badly injured by defendant’s 
south-bound car in the early morning hours of July 14, 
1912, w T hen squatting down in a stooping position w ? ith 
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his left hand on the barricade just west of defendant’s 
tracks, and his right underneath the planking of this 
barricade, feeling for the last of the bolts (R. 131 which 
bolts he was collecting, as was his duty (R. 19), because 
it was necessary to have them before the temporary track 
could be used (R. 13)—under the clods of dirt, that had 
rolled in these holes and filled them up (R. 13, 11), 
from the District work, which was cutting up Fourteenth 
Street there, and putting down water mains between the 
defendant’s tracks and the curbing on the west side of 
the street (R. 12). 

He was injured because, the car coming upon him 
when in this position, without warning signal of any 
kind (R. 13, 15, 17), and with the motorman failing to 
keep a lookout ahead of him (R. 11,14, 32, 34), hemmed 
him in against the barricade (R. 11, 14)—as he had 
no time to estimate it before it was too close for him 
to go across in front of it, and the clearance was not 
sufficient to clear his feet, when he threw himself back 
against the barricade, in his effort to avoid the car—so 
that the front part of the car, where the step is, struck 
him (R. 14,'11); although the evidence of the defend¬ 
ant tended to show that the car came practically to a stop 
some few feet north of the cross-over (R. 25, 26, 27, 28, 
29, 30, 31, 32, 33, 36), and it was light enough on this 

crossover to see to pick up a pin (R. 12). 

All the extension track work—putting in the angle 
bars, splice bars, and bolts—was being put in that night 
from the light afforded by the nearby arc lamp, as it had 
been dozens of times before (R. 18), and the plaintiff 
says they did all their work around there by the light 
furnished by this electric arc lamp (R. 12). This large 
electric arc lamp was some 30 feet away, depending from 
an extended 9-foot arm about 15 feet above the street 
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(R. 10); there was another similar light 1G4 feet north 
from the scene of the accident; one to the south 214 feet 
away; still another over to the east in the railroad com¬ 
pany’s freight yard, 131 feet away; while, on the north¬ 
east corner of Fourteenth and D Streets there was a gas 
arc light and several small incandescent electric lights, 
which were some 245 feet distant (Plat R. 81). Plaintiff 
had set his inspector’s lamp—a regular track-walker s 
lamp, of 150 candle power, which would throw its rays 
fan-like, like the headlight on an engine, easily 60 feet 
(R. 11, 12, 17) to the front of this west barricade, so 
that it was shining right up the track (R. 11, 17). 
There was a fire-alarm light at D Street on the northwest 
corner (R. 21, 81). There were three arc lights, outside 
of those on the streets, over in the Bureau grounds 8 or 
9, or 6 or 8 feet above the elevation of Fourteenth Street 
(R. 21, 22); there were red lights on the barricades. 
(R. 17, 19) and there were red lights upon the District 

work thereabouts (R. 12, 21). 

The barricades, better shown by picture (R. 201), were 
placed on either side of defendant s car tracks during 
the day, in which position they remained until after 
defendant’s last car had passed by at night, when they 
were removed to form barricades to the temporal y tiack 
as it was laid across Fourteenth Street (R. 19). These 
barricades were about eight or nine feet long, and sloped 
upwards from the ties, upon which they rested, so that 
their top level was about 41 feet above the level of 
defendant’s car tracks. They were made of wood 6" 
wide and 1" thick (R. 12, 13), and were each placed 
immediately adjacent to defendant’s tracks; the one on 
the west side, the other upon the east side. 

This, in substance, was the testimony below. 
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ARGUMENT. 

Thirteen numbered instructions were asked of the trial 
court by the defendant. One was conceded; the other 

twelve were rejected. 

A casual reading shows why: for would not the iteration 
and reiteration even of correct principles of law—prin¬ 
ciples of law, however, either wholly or partially lacking 
in their applicability to the facts of the case ( Wallach vs. 
MacFarland , 31 App. D. C. 130; Railway vs. LnJcens, 
32 App. D. C. 442; Railway vs. Downey , 40 App. D. C. 
147 ) ; or so stated as to contradict each other {Sweeney 
vs. Erving , 228 U. S. 233); or with principles so coupled 
together as to render the requested instruction partly 
sound and partly unsound ( Siveeney vs. Erving , supra) 

_mixed and intermixed as they were, bring about such a 

state of inextricable confusion as to necessitate their rejec¬ 
tion in form as offered? ( Academy of the Sacred Heart 

vs. Railway , 36 App. D. C. 372.) 

In the 11th Ency. of Pleading and Practice, page 297, 
the guiding rule for nisi prius judges is announced in the 
concluding sentence of the paragraph on the subject, as 

follows: 

“ The court should simplify its directions to the 
jury and make every effort to render them as free 
from complexity as possible ; 

and the court, in Railway vs. Roller , 100 Fed. 738, 759, 
said, when speaking to the same point: 

“ In drafting or orally giving a charge to a jury, 
terseness, accuracy of statement, clearness of expres¬ 
sion and care in covering all essential particulars, 
are commendable qualities. They furnish safe guides 
for all nisi prius judges to follow, but absolute pei- 

fection is not required. * * * . 

“ If the charge to the jury, m its entirety, fairly 

covers the legal propositions necessary to give instruc- 




tions upon, and is substantially correct, it is not 
erroneous for the court to refuse the instructions pre¬ 
pared by counsel, although they contain correct prin¬ 
ciples of law applicable to the case. 

“This, in substance, has been so often declared, 
especially by the National courts, as to render it 
unnecessary to cite authorities in its support. 


Defendant has noted nineteen assignments of error. 

It is better, perhaps, though hardly necessary, to take 
them up for disposal in the order in which they have 
been advanced by defendant; although the} might the 
more easily have been grouped and discussed under the 
comparatively few principles of law involved. 

1 . 

Plaintiff’s original and amended declarations are iden¬ 
tical in their averments of negligence. 

They charge the defendant with negligence in that its 

car was being propelled: 

(a) At a high and unlawful rate of speed; 

(b) Without any proper lookout being kept or 
sufficient attention paid; 

(c) No warning bell or signal of any sort * * * 
was sounded or given; 

(d ) The car was not kept under such control as 
that * * * it could be slowed down or stopped 
within a reasonable and safe distance for those 
on or near defendant’s tracks. 

These charges of negligence, basic in character, were 

admitted by defendant’s demurrer. 

Was it quite necessary to set out plaintiff’s evidence in 
extenso in his declaration, as the defendant seems to 
insist? 






Declarations thus would be somewhat long-drawn-out. 

If elaboration of plaintiff’s charges of negligence was 
considered necessary, why was not particularization 
sought? 

At any rate, defendant pleaded over, instead of stand¬ 
ing upon its demurrer, and this, of course, disposes of 
this assignment of error. 

Harper vs. Cunningham, 8 App. D. C. 430. 

2 . 

Defendant says verdict for it should have been directed 
at the close of plaintiff’s case, or, failing that, then at 
the close of all the evidence. 

The reasons advanced for the compelling of such dras¬ 
tic action bv the trial court, are somewhat difficult to 
follow, as there is apparently the same intermixture of 
law and facts running throughout the eighteen pages of 
defendant’s brief, devoted to the discussion of these two 
assignments of error, as in the asked-for instructions 
below. 

Presumably this compulsory action in favor of the 
defendant was because of plaintiff’s contributory negli¬ 
gence; or, because plaintiff assumed the risk of having 
defendant run its cars so heedlessly as that, when apprised 
of the proximity to its tracks of others, it was then too late 
to do aught save run into them and injure them; or yet 
again, perchance it was because the Last Clear Chance Doc¬ 
trine has no applicability to this case, because defendant’s 
motorman was so occupied with its witness Redfern, as 
that when Redfern advanced to the middle of defendant’s 
south- bound track, and then stepped back out of the way, 
(R. 32) defendant’s car was only 10 or 12 feet north of 
the cross-over (R. 32), had almost come to a full stop 
(R. 25, 26, 27, 28, 29, 30, 31, 32, 33, 36), with plaintiff 
in a stooping position right at this cross-over (R. 11,13), 
where it was light enough to see to pick up a pin (R. 12). 




Confining the present discussion, however, to what 
appears to be the gist of defendant’s plaint under this 
numbered head, namely : plaintiff’s contributory negli¬ 
gence, why was not the simple test rule, as laid down by 
this court over and over again, applied? 

Could it be said in the case at bar that the minds of 
all reasonable men must concur in saying that the plain¬ 
tiff had been injured by reason of his own negligence? 

As was said by this court in the Finch am case, 40 App. 
D. C. 412, 420, when speaking to the point: 

“ It can not be said that but one reasonable con¬ 
clusion could be arrived at from the evidence, and 
that conclusion in favor of the defendant. Under 
no other conditions could the court take the case 
from the jury.” 

Plaintiff had a right to be in the public street, not be¬ 
cause he was an employee of the Pennsylvania Railroad 
Company, but because it was a public street. Defendant 
had no better right there. It can make no difference, so 
far as this case is concerned, that plaintiff went there to 
prepare the way for this cross-over track, as that merely 
shows an obedience to duty, warranted by his long term 
of service. He knew’ a car w T as about due (R. 12, 13,15). 
vet. wishing to collect all his bolts for bolting down the 
extension track before the last car went by, when he 
could proceed with the actual putting dow r n of this exten¬ 
sion track without further loss of time, plaintiff had suc¬ 
cessfully searched for and recovered all but the last bolt, 
when struck (R. 13). Knowing that the car was soon 
to pass by, and knowing that wdien searching for these 
lx)lts he would have to assume a stooping position, with 
his eyes turned away from the direction of defendant’s 
tracks, plaintiff did not depend altogether upon his facul¬ 
ties to warn him of the approach of the expected car, but 
as well placed his track-walker’s lamp (a powerful reflec- 
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tor lamp of 150 candle power, and throwing its rays fan¬ 
like easily 60 feet—R. 11, 12, 17) so that its rays, shin¬ 
ing right up the track (R. 11, 17), would warn defend¬ 
ant’s motorman of plaintiff’s dangerous position while he 
was stooping and searching for the bolts during the two 
or three minutes he was so engaged (R. 12), and not only 
did he listen, but he likewise looked up some two or 
three times in his endeavor to watch for the headlight of 
defendant’s car (R. 13). 

It might well be that the glances he gave when in this 
stooping position were but momentary, as the expected 
headlight would have been a very discernible object, for 
the square and a half he could see an on-coming car (R. 
14) ; it might well be that the car, darkened as it was, 
without headlight (R. 13, 14), or with it so screened as 
to practically amount to the same thing (R. 32), with 
the curtains on the two front vestibule doors down (R. 
35), whether the curtains on the side were down or not 
(R. 14, 29, 32, 35), was so hidden by the trees along 
the street as to render its approach from over the brow of 
the hill an object quite difficult of observation from plain¬ 
tiff’s position (R. 14); but, certain it is, that, before 
occupying that dangerous position, plaintiff had observed 
every precaution—save that of actual abandonment of the 
work in hand until after defendant’s last car had gone 
by—that could suggest itself to a reasonably prudent 

man. 

While the defendant urges that its bell w r as sounded so 
as to warn plaintiff in time sufficient for him to avoid 
any danger from this on-coming car, this is denied by 
the plaintiff, and negatived by defendant’s own witnesses, 
so as to make it a question of fact for the jury to decide 
(R. 13, 15, 18, 28, 29). 

But again, says the defendant, plaintiff was drunk and 
asleep. 
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Defendant seeks to prove the one assertion by its wit¬ 
ness Adams, who saw plaintiff take a drink (R. 28) ; by 
its witness White, who, after the accident, “ smelled an 
odor on the body of the plaintiff, and from his actions 
judged the man to be under the influence of liquor, and 
the way he talked, and the way he looked at him; that 
he did not know how it was to others, but he smelled the 
influence of liquor*’ (R. 25); by its witness Redfern, 
who. walking up and down a sidewalk which never ex¬ 
isted save in his imagination (R. 38, 8£, 10), was ‘‘sur¬ 
mising that the man might be under the influence of 
liquor, or something of the kind; of course he knew 
nothing about it one way or the other ” (R. 38, 39). 

Defendant’s conductor, Hyland, helped carry plain¬ 
tiff across the street (R. 35) ; defendant’s witness Smith 
did likewise, yet, strange to say, these men did not smell 
any liquor on plaintiff’s breath, and stranger yet the 
fact, that all the hospital staff, and attendants, who could 
have told with some degree of accuracy whether plaintiff 
was drunk or not. have not added one confirmatory state¬ 
ment to the charge. 

Passing next to the intimation made that plaintiff was 
asleep at the time he was injured, we have first the 
apparent unlikelihood of any such happening, for plain¬ 
tiff was not tired out, as he had just come fresh to work. 
Moreover, he was an experienced railroad man, and if he 
wanted to take a nap, he certainly would not have chosen 
what must have been, to say the least, the most uncom¬ 
fortable position he could select around there for such a 
purpose, or such a highly dangerous place as the one 
where he was struck. Certainly his sense and experience 
would have occasioned his seeking a more comfortable, 
as well as a safer place, had he wanted to go to sleep. 

Plaintiff’s witness, Parrot, says he was talking with 
plaintiff five or six minutes before he was hurt (R< 18); 
defendant’s witness. Adams, says plaintiff was sitting on 
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the temporary crossing with his face towards the southern 
track (R. 28); motorman Arnold says when he first saw 
plaintiff he was sitting on the crossing 5 or 6 feet front 
him (R. 32) ; while defendant’s witness, Redfern, says 
he was walking up and down there for 20 minutes and 
had only seen plaintiff on “the spur of the moment, lo¬ 
calise he rushed across the street and tried to get hold of 
him ” (R. 38) ; “ that plaintiff was lying down on the 
embankment with his feet down on the track '* (R. 38). 
Defendant’s witness, Dr. Lewis, says “ it occurred to me 
that he (plaintiff) told me he was asleep " (R. 35), while 
defendant’s Dr. Quick likewise said that plaintiff had 
told him “ the night was warm and he was tired and he 
sat down on this bank of dirt and he fell asleep, and the 
car got on him before he knew it ’’ (R. 39), all of which 
plaintiff denied (R. 40). Moreover, there can lie no 
question but that plaintiff was struck on the cross-over, 
and there was no pile of dirt there. The dirt Redfern 
and Dr. Quick talk about was the piled-up dirt left bv 
the District people from their trenching operations north 
of the cross-over. 

The law cited by defendant, in its discussion of this 
numbered heading, is undoubtedly good law, but it has 
been ill chosen, for it bears little or no applicability to 
the facts in the case. 

Thus, it will be seen, that this question of plaintiff’s 
contributory negligence did not resolve itself into one of 
law, but was a question of fact, and under the proper 
instruction of the court the jury rightly found that plain¬ 
tiff had not directly and efficiently brought about his own 
hurt. 

O 

O • 

It would prove a useless expenditure of time and space 
to attempt to follow and reply in detail to the argument 
advanced by defendant on the Last Clear Chance Doc¬ 
trine. 
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In a long line of unbroken decisions—from the Hawley 
case, in 25 App. D. C. 1; followed by the Cooper case, 
in 32 App. D. C. 550; the Divver case, in 33 App. D. C. 
332; the Griffith case, in 34 App. D. C. 469; the Apple 
case, in 34 App. D. C. 559; the Crump case, in 35 App. 
D. C. 169; and the Cullember case, in 39 App. D. C. 
316—this court has uniformly held that if the motorman 
on a car actually saw plaintiff’s dangerous position, or 
could thus have seen him by the use of reasonable dili¬ 
gence, in time to have stopped his car, and did not, 
whereby plaintiff was injured, recovery can be had. 

Let us suppose, for the sake of argument, as defendant 
insists, that plaintiff was both drunk and asleep, and in 
a dangerous position on defendant s track. 

It is not what defendant’s motorman did after he dis¬ 
covered plaintiff in this position, but what he could have 
done had he been paying attention to his duty, instead of 

looking over in the Bureau grounds. 

Defendant says “there is nothing in this case which 
would justify a verdict upon the theory of the ‘ Last 
Clear Chance ’ ” Doctrine. 

Take its own motorman’s testimony, and ampl\ suffi¬ 
cient will it prove to show the contrary. 

Arnold, defendant’s motorman, says he almost brought 
his car to a standstill 10 or 12 feet north of the cross-over 
(R. 32); that at the time Redfern w r as 10 feet in front 
of witness or maybe less than that (R. 32), which would 
bring Redfern just north of the cross-over; that Redfern 
came to the middle of the track, right in front of witness 
(R. 32, 33), and witness could have stopped his car 
(R. 33), but released the air and started on again 
(R. 32), because, as he says, he did not see plaintiff just 
beyond at the cross-over (R. 33), although witness was 
certainly not at the most more than 15 or 20 feet north 
of the crossing (R. 33), and looking straight down the 
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track (R. 33), to a place light enough to pick up a pin 
(R. 12), and where he must have seen plaintiff’s danger¬ 
ous position if he had looked, as he says he did. 

Moreover, had not this work been carried on by plain¬ 
tiff since the latter part of May, or the beginning of 
June (R. 11), and before that by Mr. Gray (R. 11) , and 
had not defendant’s motorman, Arnold, been on this run 
for many years (R. 31), and did he not know there 
was a crossing there (R. 33), and that although he had 
never seen men preparing or working on the temporary 
crossing before the last car went by (which he could 
hardly testify to if he was the motorman on that last car), 
yet he had seen them standing around there nearly every 
night before the accident * * * although he did not 

know whether they were the railroad company’s men, or 
whose men they were, and the night of the accident did 
not even look to see if there were any men there or not 

(R. 33). 

If there is a clearer case for the application of this dis¬ 
cussed principle of law upon the defendant’s own theory 
of the happening of the accident in question, it would, 

indeed, be difficult to find. 

Rather an unthinking claim is advanced by the defend¬ 
ant on page 58 of its Brief, that, “ we know of no case 
holding (and we invite its citation) even where the doc¬ 
trine of the last clear chance is recognized as applying 
when the defendant could but does not discover the plain¬ 
tiff’s peril in time to avoid injury, that it is applied to 
cases of continuing and concurrent negligence on the part 

of plaintiff, such as the case at bar.” 

In the first place, defendant assumes the very point being 
discussed, and asserts that the case at bar is one of “con¬ 
tinuing and concurrent negligence on the part of plain¬ 
tiff.” 

Without deeming it at all necessary to go outside of 
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this court for reinforcement of the question—as this court 
has too often and too clearly laid down the guiding rules 
for our trial courts to follow—yet, from books teeming 
with the subject, it may not be amiss to cite a recent case, 
very similar in its facts to defendant’s theory of the case 
at bar. 

In Herrick \ s. Washington Power Company, 134 Pac. 
Rep. 934, the defendant was a street car railway company, 
while plaintiff was in an unconscious condition (claimed 
by defendant to have been a drunken stupor), lying 
across defendant’s tracks, when injured. The accident 
occurred at night, and the question arose as to the motor- 
man’s negligence in failing to see this man under the 
physical conditions as to lighting, etc., there prevailing, 
in time to have controlled and stopped his car. 

Said the court: 

“ It is urged that these instructions (referring to 
instructions as to the Last Clear Chance Doctrine) 
were erroneous, in that they improperly took from 
the jury the defense of contributory negligence, and 
in that they improperly stated the rule of ‘ last 
clear chance.’ The rule of last clear chance is an 
exception to the general rule that concurring negli¬ 
gence of both plaintiff and the defendant will pre¬ 
clude a recovery because the plaintiff’s negligence 
contributed to the injury. It is not intended to 
permit a recovery in spite of the plaintiff’s negligence, 
but relieves that negligence of its contributory char¬ 
acter in cases where, by reason of the defendant 
having the last clear chance to avoid the injury, his 
negligence in not using reasonable care to avoid it is 
the proximate or efficient cause of the injury, while 
the negligence of the plaintiff is only a remote cause, 
condition, or incident.” 

“ Whatever the limits of the rule * * * the rule 
can not be soundly so limited in cases of injury * * * 
to travellers on the public streets injured by street 
cars. * * * There is, therefore, a positive duty not 



alone on them to keep a proper lookout for trains or 
cars, but also a positive duty on the part of the oper¬ 
ator of the trains or cars to keep a reasonable lookout 
for travellers on the highway or street. Appellant s 
criticism apparently overlooks the true foundation 
and extent of the rule of last clear chance, which 
as we have seen, is but a phase of the doctrine of 
proximate cause. The definition of the last clear 
chance as a rule of liability makes this plain. The 
party who has the last opportunity of avoiding acci¬ 
dent is not excused by the negligence of anyone 
else. His negligence, and not that of the one first 
in fault, is the sole proximate cause of the injury. 
Stated otherwise, the doctrine is that where both 
parties are negligent, the one that had the last clear 
opportunity to avoid the accident, notwithstanding 
the negligence of the other, is solely responsible for 

if_y 1 i s negligence being deemed the direct and proxi- 

matecause of it.’ 1 Thompson, Negligence, Sec. 
240. See, also, Shearman & Redfield, Negligence 
(otliEd.) Sec. 99. The rule so defined includes both 
phases of negligence on the defendant’s part, wher¬ 
ever that negligence is the proximate cause of the 

1U “Negligence in failing to use reasonable care to 
avoid injury after the plaintiff’s peril is actually dis¬ 
covered and should be appreciated by the defendant 
as invoking the rule has been frequently applied in 
spite of the continuance of the plaintiff’s negligence 
up to the very time of the injury, in cases where the 
plaintiff, though negligent, remains unconscious of 
his danger after it was discovered and should have 
been appreciated bv the defendant. This is because 
with the actual discovery of the peril arises a new 
duty on the defendant’s part to the individual in a 
known state of peril, in addition to the general duty 
to use reasonable care to avoid injury to any member 
of the public, and the failure to observe this new 
duty is clearly the proximate cause. This element 
is found in our recent decision in 0'Brienvs. Wash¬ 
ington Water Power Company , 129 Pac. 391, 394, 
where the motorman discovered an object on the 



track at a distance of 300 feet, appreciated that it 
was a wagon and team at a distance of about 50 feet, 
and failed throughout the whole time to get his car 
under such control as to avoid the accident. This, 
also, was the governing principle in the instruction 
sustained by our recent decision in fecker vs. Seattle , 
Renton & S. R. Co., 60 Wash. 570, 576, 111 Pac. 
791, Ann. Cas. 1912B, 842. In the O’Brien case, 
however, there was also present the additional ques¬ 
tion for the jury whether the plaintiff’s negligence 
had not terminated. He claimed that he was trying 
to get off the track when he was struck. 

“ The other phase is negligence in failing to keep 
a reasonably careful lookout, which would have dis¬ 
covered the plaintiff’s peril in time to avoid the 
injury. This phase of negligence, as invoking the 
rule of last clear chance, is absolutely denied by 
some courts. * * * On the other hand, many of 

the courts hold that this phase of negligence is 
sufficient to invoke the rule of last clear chance 
whenever the defendant’s negligence continues after 
the negligence of the plaintiff has actually ceased, or 
has culminated in a dangerous situation, such that 
due care on the plaintiff’s part would be-unavailing, 
which situation a reasonable lookout on the defend¬ 
ant’s part would have revealed in time to avoid the 
injury. This is because in such a case the failure 
to observe the reasonable care due to all the members 
of the public is the proximate cause of the injury; 
the plaintiff’s prior negligence being a mere condi¬ 
tion. In such a case there is no longer a concurrence 
of negligence. This latter view is certainly the more 
humane and, as we think, the more logical. 

“ It seems to us illogical to hold a defendant not 
liable for injury resulting from its continuing negli¬ 
gence after the negligence of the plaintiff had culmi¬ 
nated simply because the plaintiff’s negligence at an 
earlier stage of the circumstances had concurred with 
the negligence of the defendant. In other words, it 
seems to us that such continuing negligence can not 
be distinguished from newly arising negligence on 
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the defendant’s part, since the 

does not concur in producing the injury in eitner 
case Manv authorities clearly support this view. 

‘ In such a "case the plaintiff’s negligence. sd^med 
to cease when he reaches such a point tha-due car 
on his part would be unavailing, and the defenda 
is liable whether he actually knew of the plaintiff 
danger ’or could have known in the exercise of due 
care 8 ’ ’ Evansville & S. I. Traction Co. vs. Johnson 
t a a on 1 Q 7 N E 176; Teakle vs. San Pedro, 
i d. fs t R. Co., 32 Utah 276, 90 Pac . 402 10 

i 3 8 Kv'486' m S W. 344, 346; Richmond Trac¬ 
tion cl. vs. Martin’s Adrn’x, 102 V a 209, 45 SR. 
886 888 ; Kinlen vs. Metropolitan St. By. to., jio 
Mo.’ 145; 115 S. W. 523; WUmvgon Ctfy By. Co. 

vs. Truman , 7 FennemW (Del.) 19 ’ 20 N p 

Artnn vs Fargo & Moorhead St. Ry. to., ZU JN. u. 
a 109 N W 225; Indianapolis Traction & 

Zad 1« 1 * ™ n 94 E 2 

347 7 L. R. A. (N. S.) 143, 10 Ann. Cas 942. 
See,’also, note to Bogan vs. Carolina Cent. R. Co., 

55 ‘Hlxanrple of ’ the application of this phase of the 
rule of tart clear chance is found in the r<*ent case 
Tmcol vs. Ore,-Wash. R.&Nav. Co 1* 
where through his own negligence, the plaintm 
placed his automobile in an inextricable P 031 ^ 00 
a railway crossing, and the engineer of the defend 
ant by the negligent failure to keep a proper lookout 
when approaching the crossing, did not discover the 
neril in time to avoid the accident, buch, also, was 
the governing principle 

A- Southern R. Co., 66 M ash. 891, 698 1-0 Pac 
C 04 where the performance of the motorman 
general duty to maintain a reasonably careful rate o 
speed and to keep a reasonably careful lookout would 
tmve afforded the motorman an opportunity to stop 
the car in time to avoid the accident, even after the 
plaintiff had put himself in a position from which 
he could not extricate himself in time to avoid th 
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injury. We there held the motorman’s failure in 
these duties the proximate cause, even conceding the 
plaintiff’s prior negligence. The rule in this broader 
sense is also recognized in Gilcher vs. Seattle Elec. 
Co., 69 Wash. 78, 124 Pac. 218, 220. We are con¬ 
strained to hold that the instruction complained of, 
bv including a failure to observe the legal duty to 
keep a reasonably careful lookout on the motorman’s 
part, if the proximate cause of the injury, was not 
erroneous as too broad a statement of the rule of last 
clear chance as a ground of liability. 

“ There can be no question that, if the respondent 
was drugged, or if he became sick or otherwise prov¬ 
identially incapacitated, and fell unconscious on the 
track, not being a trespasser, he was guilty of no 
negligence, concurrent or otherwise, and the failure 
to keep a lookout, if such would have disclosed his 
situation to the motorman in time to avoid the injury, 
would render the appellant liable. The question 
whether he was in fact unconscious, w r as by the court 
submitted to the jury. The finding that he was un¬ 
conscious was by the second instruction above quoted 
made a condition precedent to liability under the 
rule of last clear chance. 

“ There w’as, however, ample evidence from which 
the jury might have found that the respondent w r as 
voluntarily and helplessly drunk. That fact, if it 
was a fact, the court told the jury was immaterial. 
It is a universal rule that voluntary drunkenness is 
no excuse for negligence, either primary or contrib¬ 
utory. ‘It is not even an excuse from crime.’ 
Drunkenness, however, is not in itself negligence. 
It is merely an evidentiary fact tending to prove 
negligence. 1 Thompson, Negligence, Sec. 340; 
Conrad v. Graham & Co., 54 Wash. 641, 103 Pac. 
1122, 132 Am. St. Rep. 1137. 

“ It remains, therefore, to determine whether the 
negligence arising from drunkenness culminates with 
insensibility, or whether the negligence continues so 
long as the dangerous situation arising from it con¬ 
tinues. If the negligence culminates with the abso- 


» 
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lute unconsciousness superinduced by drinking, then 
the instruction was correct, and the failure of the 
motorman to keep a proper lookout would be the 
proximate cause of the injury. The negligence of 
the respondent, having culminated with his uncon¬ 
sciousness, ceased to concur with that of the motor- 
man. If, on the other hand, the negligence arising 
from drunkenness continues after unconsciousness, 
then the instruction was wrong, since the respond¬ 
ent’s negligence would continue and concur with 
that of the motorman up to the instant of the injury. 

“Negligence consists in doing some act which 
should °not have been done, or in omitting some act 
which should have been done. It implifies the 
power of volition at the time of the act or omission. 
So understood, it seems to us that the negligence 
resulting from drunkenness culminates with uncon- 
ciousness. This is not holding that negligence is 
excused by drunkenness, but that it is terminated 
by unconsciousness. Any other view would create 
a surprising paradox. Suppose that the respondent 
in a perfectly sober condition had dr^en an auto¬ 
mobile at a grossly careless and reckless rate of speed, 
and, with absolute lack of care for his own safety, 
struck a telephone pole and was thrown unconscious 
upon the street car tracks, in the exact position in 
which he was when he was struck. Obviously, his 
negligence would then have terminated; but the 
condition or status created by it would still continue. 
It seems too plain for argument that in such a case, 
if the motorman thereafter failed to keep a reason¬ 
ably careful lookout, and because of such failure did 
not discover the respondent in time to avoid injuring 
him, then the negligence of the motorman would 
have been the proximate cause of the injury. There 
is absolutely no difference in principle between the 
case in hand and the case supposed, unless we are 
ready to hold that a drunkard is without the pale of 
common humanity. 

“ In Pickett vs. Wilmington & M elaon K. lo. 
117 N. C. 616, 23 S. O. 264, 30 L. R. A. 257, 53 


.1 



Am. St. Rep. 611, the Supreme Court of North 
Carolina in a well considered and exhaustive opinion 
overruling a prior decision by a divided court to the 
contrary (Smith vs. Norfolk & S. R. Co. 114 N. C. 
72S, 19 S. E. 863, 923, 25 L. R. A. 287), stated the 
principle which we have announced as follows: 

‘ If, in the case at bar, the plaintiff’s intestate was 
in fault in lying down upon the track, and his care¬ 
lessness culminated in doing so, then it is clear that 
the engineer was in fault in failing to keep a proper 
lookout, if he could by doing so have seen the 
deceased in time, through the reasonable use of the 
appliances at his command, to have averted the 
injury, and his carelessness, of course, intervened 
after that of plaintiff’s intestate. If he had looked 
and stopped the train, the collision would have been 
prevented, notwithstanding the previous want of care 
on the part of the boy who was killed.’ Further 
elucidating the same principle, the court said: 4 It is 
not strange that courts, where it is held that railway 
companies ow r e no duty to any one w T ho goes on their 
track and is not seen, should have sought support 
for their position where a drunken man happened 
to be the victim of carelessness, in the theory that 
he w’as deemed to be still concurring up to the time 
of the accident, and w T as less deserving of considera¬ 
tion than a sober trespasser. But it must not be 
forgotten that in the last analysis, notwithstanding 
the additional reason assigned, the drunkard, in the 
states holding to the principle that we have repu¬ 
diated, is excluded from the right to recover because 
he is a trespasser, just as his sober neighbor would 
be barred of the right if he w T ere injured by his side, 
and, when actually seen, the same duty of protection 
arises as to both. The admitted test rule to which 
we have adverted, that he who has the last clear 
chance, notwithstanding the negligence of the adverse 
party, is considered solely responsible, must be applied 
in contemplation of the law r which prescribes and fixes 
their relative duties. The law, as settled by two lines 
of authorities here, imposes upon the engineer of a 






21 


moving train the duty of reasonable care in observing 
the track, and if, by reason of bis omission to look 
out for cows, horses, and hogs, he fails to see a 
drunken man or a reckless boy asleep on the track, 
it can not be denied that he is guilty of a dereliction 
of duty. If he is guilty of a breach of duty, we can 
not controvert the propositions which necessarily 
follow from the admission that but for such omission, 
or if he had taken advantage of the last clear oppor¬ 
tunity to perform a duty imposed by law, the train 
would have been stopped and a life saved. 

We are of opinion that when, by the exercise of 
ordinary care, an engineer can see that a human 
being is lying apparently helpless, from any cause, 
on the track in front of his engine in time to stop 
the train bv the use of the appliances at his com¬ 
mand, and without peril to the safety of persons on 
the train, the company is liable for any injury result¬ 
ing from his failure to perform his duty. 

****** 
"Thompson on Negligence, Sec. 341, states the 
rule as follows: ‘ But it should lie carefully kept in 

mind that voluntary intoxication on the part of a 
person killed or injured is or is not to be regarded 
as equivalent to contributory negligence, accordingly 
as it contributes or does not contribute to bring about 
the injury, or accordingly as it is or is not to be 
regarded as the proximate cause of the injurt. 

So, suppose that a man, through voluntary drunken¬ 
ness, exposes himself upon a railway track in a 
condition of absolute intoxication, then, while it 
will be negligence for those in charge of an approach¬ 
ing train to run over him, if they see him so exposed 
in time to avoid the catastrophe by the exercise of 
reasonable care, or if, by keeping a reasonable look¬ 
out, they might have so seen him in time so to avoid 
injuring him, but failed to do so,—on the principle 
already and hereafter considered, the negligence of 
the railwav companv will be the proximate cause of 
the accident.’ See, also, 2 Thompson Neg. Sec. 
1464.” 
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4. 

Plaintiff’s 4th prayer, granted over defendant’s excep¬ 
tion, clearly and succinctly presented to the jury the Last 
Clear Chance doctrine. 

In the Charge, the court, after eliminating the ques¬ 
tion of improper speed from the consideration of the jury, 
said: 

“ If you believe from the evidence that the plaintiff, 
when exercising ordinary care and prudence, while 
on or near the defendant Railway company’s track, 
was run down by one of the cars of the defendant 
company, by reason of its negligent and careless 
operation, as alleged in the plaintiff’s declaration, 
then your verdict must be for the plaintiff ” (R. 47), 
and again: 

“In the first place, gentlemen, there is no pre¬ 
sumption of negligence arising from the mere happen¬ 
ing of the accident in this case. Therefore, the burden 
of proof is upon the plaintiff to satisfy you, by a 
preponderance of the evidence, that the defendant was 
negligent on the occasion in question, and that such 
negligence was the proximate cause of the accident 
which resulted in his injury.” 

As for the other reasons urged by defendant against 
the application of the Last Clear Chance doctrine as pre¬ 
sented by plaintiff’s 4th prayer, the principle has already 
been sufficiently discussed, and it would seem to be a use¬ 
less going over and over of the same thing, under these 
different numbered heads in defendant’s Brief. 

5. 

Already discussed. 

* 

6 . 

Defendant’s prayer Number 4, as offered, is misleading. 

It shows constant repetition, and the court could hardly 
do otherwise than refuse it as offered. 
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The charge itself (R. 47, 48) is the best refutation of 
the argument advanced. 

Certain it is, that if the court told the jury that the 
negligence of the defendant could only be established 
by “ a preponderance of proof,” that “ preponderance 
must necessarily outweigh and more than counterbalance 
any and all evidence to the contrary. 

7. 

The trial court was asked to instruct the jury, as a 
matter of law, that the motorman did not have his car 

under proper control. 

After instructing the jury to discard from considera¬ 
tion the averment as to the unlawful speed of defendant s 
car, the learned trial court went on to say: 

“ The other charges of negligence contained in the 
declaration are, that a proper lookout was not main¬ 
tained by the motorman in charge of this car, and •- 
that proper warnings of the approach of said car 
were not given, and that he did not have his car 
under proper control. Before you can find for the 
plaintiff upon these charges, or any one of them, >ou 
must be satisfied by a preponderance of the evidence 
that one or more of these charges are true, and that 
such negligence was the proximate cause of the 
injury to the plaintiff ” (R. 48). 

Defendant says there is nothing in the record to show 
that the motorman did not have his car under proper 

If defendant’s motorman practically brought his car 
to a standstill, as he himself states, a few feet north of 
the cross-over, and then negligently “ released the air, 
thereby allowing his car to re-gather momentum at a 
time when the merest glance along Ins track would ha\e 
indicated the danger to plaintiff by so doing, is it not 
rather conclusive as to his not having “ his car under 

proper control” ? 


__ 
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8 

Prejudicial error is urged for the trial court ’9 rejection 
of defendant’s prayers numbered 6, 7 and 8. 

This proposition of law has already been discussed in 
relation to plaintiff’s contributory negligence. 

There is no gainsaying or questioning the soundness of 
the principle of law advanced by defendant, that it was 
plaintiff’s continuing duty to exercise care. Yet, do not 
the facts in this case show that plaintiff was doing this 
very thing? He was looking for his bolts, ’tis true. 
That this searching was necessarily dangerous; not only 
because a car was due and likely to come along at any 
time, but as well because this searching would take away 
his line of vision from defendant’s tracks, is admitted. 
Because dangerous, however, was plaintiff necessarily 
precluded from attending to this work until defendant’s 
last car had past by? Was it not a laudable effort on his 
part to prepare the way for extending the temporary track 
across defendant’s tracks so as to prevent further loss of 
time after they had been cleared for the night? The 
railway company for which he worked, only had a few 
hours to move its freight from the yard across into the 
Bureau grounds. Suppose plaintiff had waited! Sup¬ 
pose, then, he had commenced to search for his bolts. 
They had been stolen the night before (R. 13). Sup¬ 
pose they had again been taken. Plaintiff would then 
have had to go to Tenth street to get others (R. 13). 
Would he by so doing best have served his employer? 
Would he by such waste of time properly have performed 
his duty? Would he, by idling, when he might profitably 
have been at work for his company, have borne out what 
his twenty-three years of service warranted? 

Then why should he not have performed this work, 
dangerous as it was, if, with the precautions he took, it 




could have been safely accomplished had the defendant 
been careful instead of careless, prudent instead of 

negligent? 

9 and 10. 

Law warranting defendant’s instructions 9 and 10 is 
ample throughout the books; but what application could 
such instructions have with the facts in this case ? \\ as 
the defendant’s motorman confronted by any sudden 
emergency such as to make available one only of two open 

lines of action ? Not at all ! . 

As a matter of fact, what are we confronted with here. 

Not two divergent lines of action, but one. 

If Redfern advanced to the middle of defendant s south¬ 
bound track, as defendant’s motorman says he did, and 
if then but a few feet north of this man, who in turn was 
only a few feet north of the cross-over where plaintiff 
was, as testified to by the defendant’s motorman, then, 
certainly, if the motorman saw Redfern, as he says he 
did and if the motorman was looking straight down the 
south-bound track, as he says he was, he could not have 
failed to locate and observe the plaintiff, who was only a 
few feet south of him, and directly in his line of vision, 
in this remarkably well-lighted area. 

11 . 

One of the misapprehensions defendant has been laboi - 
ing under throughout the conduct of this whole case, has 
been that if plaintiff was on defendant’s track “ without 
leave or license from the defendant,” he was directly re¬ 
sponsible for everything that thereafter occurred, whether 
directly attributable to the motorman’s negligence or not. 
In other words, defendant rather thinks it owns the pub- 
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lie streets here, just as it owns its right of way outside 
the city limits. 

Plaintiff was where he w T as, when injured, by right. 
He wanted no leave or license from the defendant to 
traverse or occupy the public streets. It is very true 
the defendant company had the preferential right of way 
over its tracks, and this by virtue of its franchise. But 
that is all. Nothing more! 

12 . 

Already discussed. 

13. 

Already discussed. 

14. 

What possible materiality could the contract in ques¬ 
tion bear to the issue being tried out before the jury? 
The blue-print attached was the only material and rele¬ 
vant fact to be laid before the jury, and that the court 
admitted. 

It is true the contract was not objected to because 
actually executed after the accident; but it is likewise 
true that a mere agreement between the Philadelphia, 
Baltimore & Washington Railroad Company and the de¬ 
fendant, looking only to the time for the operation of 
trains over the temporary track in question, and the re¬ 
pair of damage resulting from the laying and use of such 
temporary track could by no possibility have anything to 
do with the negligence of the defendant when running 
its cars over the public streets of this city. 

There was no violation of this contract. Defendant 
was still operating its “ schedule trains.” The tempo¬ 
rary track w r as not laid. No attempt had been made to 
lay it. Then why should this contract have been allowed 
to be placed before the jury? To confuse and befuddle 
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the issue and the jurors in their deliberation thereon. 
Hardly any other purpose could have been subserved. 

The real situation, as disclosed by the Record, is this: 
Plaintiff was finding the bolts preparatory to the laying 
of the temporary track. He was making ready to save 
further loss of time when the last of defendant’s “ sched¬ 
ule trains ” should pass by. In other words, he was 
providing for as long a use of this temporary track as 
possible. 

For this purpose, or any other lawful purpose, plaintiff 
had as much right to the use of that public street as had 
the defendant. 

Moreover, that this preparatory work was of almost 
nightly occurrence, is shown. The temporary track had 
been put in every week night since the plaintiff had 
taken charge of the work in May previously (R. 11). 
The bolts had to be located and placed in position ready 
for use when the defendant’s last “ schedule train” 
passed by (R. 13-19). The defendant’s motorman, 
Arnold, had been on this run for many years (R. 31) 
and knew there were men standing around there nearly 
every night before that, and that, too, before the last car 
went by, even though he didn’t see these men doing 
anything (R. 33). The plaintiff knew it was against 
the rules to put this Number 5 track across defendant’s 
right of way until the last car went down (R. 13). He 
knew that other cars were to pass by there that night 
(R. 12-13). He knew that a car was due somewhere 
around that time, if it was on time (R, 15), and was on 
the lookout for it ( R. 12, 13, 14, and 15). Yet, know¬ 
ing all this, he knew that he was required to go on 
duty at 12.00, midnight, or thereabouts (R. 11)* For 
what purpose? To prepare, of course, as far as he 
could, for the immediate laying and use of the track when 
the defendant’s last “ schedule train ’’ had passed by. 
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Surely, then, the defendant’s measure of duty towards 
the plaintiff was in nowise controlled by the existence 
or non-existence of this contract; unless it be contended 
that such paper writing gave to defendant the right to 
run its cars past the point in question in a manner utterly 
regardless of human life and safety, whether to the 
employees of the Philadelphia, Baltimore & Washington 
Railroad Company, or to any other citizen of the District 
of Columbia. 

What power or right did defendant have to the use of 
that street? 

Its franchise gave it the right to move its cars along 
the street. Nothing more! Even that right was cir¬ 
cumscribed by the accompanying use of reasonable 
care—that degree of care properly admeasured until 
coextensive with the conditions thereabout. 

That right, and that right alone, then, of necessity 
covered any contractual rights between these two railway 
companies. Defendant undoubtedly had the right to 
contract with the Philadelphia, Baltimore & Washington 
Railroad Company regarding obstructions to that fran¬ 
chise-given right of way. That is exactly what was 
sought by this contract. That is precisely what was 
accomplished by this contract, as the contract provided 
there was to be no temporary track laid across defendant's 
own tracks or right of uny except after its last 11 schedule 
train ” had passed by. 

It can scarcely be contended, therefore, that the 
defendant was imbued with any such blind belief as that, 
under and by virtue of this contract, it had the right to 
insist that no employe of the Philadelphia, Baltimore & 
Washington Railroad Company had any right to the use 
of the public street at that point any the less than any 
other citizen; or that, if this contract did indeed so provide, 
that it was worth the paper it was written upon. 
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For the above reasons, therefore, and because it plainly 
appears from the Record that this case was fairly decided 
by the jury against the defendant under approved and 
proper instruction as to the law, it is asked that the 
judgment below be affirmed. 

Leonard J. Mather, 
Richard J. Downey, 

A ttomeys for Appellee. 




